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Ø Robin M. Petersen is a Certified Elder Law Attorney. The American Bar
Association authorizes this accreditation through the National Elder Law
Foundation. He is also a former Air Force JAG Officer.
Ø Cassidy V. Petersen is an Attorney with her concentration in Elder Law
from Stetson University College of Law, and her Master of Business
Administration (MBA) from Stetson University.
Ø Roger W. Klaffka is an Attorney with his concentration in Elder Law from
Stetson University College of Law, and an Air Force veteran with over 25
years of military service.

What is the topic
today?
Ø First, we will look guardianships and
guardian advocacies and how they
work in a non-professional setting –
this is usually when friends or family
members serve as guardian.
Ø We will also talk about how estate
planning works.
Ø Lastly, we will discuss good
alternatives to guardianship and
how to implement them before it
might be needed.

Goal of Today’s Talk
Ø We are not trying to make you
experts.
Ø We are covering basic planning
concepts it has taken us, or any
specialist, years to master
Ø I want you to see not only how
guardianship works, soup to nuts,
but also the planning methods for
incapacity situations that can
minimize surprises and expenses

What is Guardianship and Guardian Advocacy?

Ø Court supervised handling of the
financial and medical affairs of
an incapacitated person.
Ø Can be a minor (legally
incapacitated until age 18), a
developmentally disabled adult,
or an adult with an injury, or due
to the process of aging.
Ø A Guardian is appointed by the
court to handle those affairs of
the Ward.

What is Guardianship?
(continued)

Ø The lay Guardian is required to take an
8-hour class to learn about the legal
requirements that the position involves.
Ø An initial inventory is required as well
as annual accountings of the cash
flow except in Guardian Advocacy
where only income is from Social
Security and guardian is rep payee.
Ø These are filed with the courthouse
and are audited.
Ø A care plan is also required for the
medical needs.

Pros & Cons of Guardianship
Pros (guardianship may be unavoidable) Cons
Protection from exploitation with court oversight

Fees and Costs

Arbitrate family disputes

Cumbersome

Control over the Ward who might otherwise be a
financial or medical danger to themselves (selfneglect or exploitation)

Can create hostility between the Ward and the
Guardian who filed the proceeding to
determine incapacity

Think Jamaican or Nigerian Lottery or The
Shopping Channel

Demeaning to the Ward
Consists of 1 or more court hearings
There are less restrictive means available

Types of
Guardianships
Ø Emergency Temporary Guardianship
Ø Guardianship of Person and Property
v Limited vs. Plenary Guardianship
Ø Standby Guardianship
Ø Natural Guardianship
Ø Guardianship of Minors
Ø Pre-Need Guardian
Ø Voluntary Guardianship
Ø Guardian Advocacy for
Developmentally Disabled

Limited, Plenary, & Temporary Guardianship
Ø Limited Guardianship – powers are limited because the ward can
make some, but not all, decisions for himself/herself
Ø Plenary Guardianship – guardian has broad power to make all
decisions for a Ward’s personal care and finances
Ø Temporary Guardianship – used for emergencies and someone in
immediate need; the guardian’s role is limited to a short time, such
as 90 days, depending on state law

Role of the Courts
Ø Florida Statutes 744 and 393 Governs
Ø Need Court Approval for many or
most expenditures of the Ward’s
money
Ø There is a requirement for a finding of
incapacity after examination by a
committee in a plenary guardianship
v No such requirement in a
Voluntary Guardianship or
Guardian Advocacy

File Verified Petition to Appoint Guardian
Attorney for the Guardian is different than Attorney for the
Ward

File Petition to Determine Incapacity
File Application for Appointment of Guardian (with
criminal records background check and credit
report filed directly with the courthouse. Not usually
required for family members in Guardian Advocacy)
Appoint the Attorney for the Ward (Elisor) who
provides the Petitions to the Ward

The Guardianship Process

Appoint the Examining Committee (NOT NECESSARY
IN GUARDIAN ADVOCACY)
Examining Committee files report directly with the
court
Hearing re: Incapacity/Appointment of Guardian
(Plenary or Limited)

Letters of Guardianship are issued
Initial Report is filed by Guardian within 60 days of
appointment

The Guardianship Process
(continued)

Annual Reports (Medical Plan and Accounting) are
required unless only income is from Social Security
and Guardian is the representative payee, then
Accounting is not required, but Medical Plan is.
Guardianship ends at death or restoration of
capacity
Guardianship usually takes the place of any
Advance Directives (e.g. Health Care Surrogate
or Power of Attorney)

The Guardianship Process
(continued)

Guardianship Alternatives
Ø Revocable Living Trust (see handout)
v Living Trusts can help avoid guardianship

Ø Advance Directives
v Durable Power of Attorney (for finances)
v Health Care Surrogate/ Health Care
Power of Attorney
v Living Will
v Preneed Guardian Designation

Guardianship
Alternatives

Ø Advance Directives need to be
completed prior to incapacity
Ø Pick your agents carefully
Ø Educate them ahead of time
what you want them to do for
you and where the original
documents are located

Durable Power of Attorney
(Finances)
§ Authorizes agent to act on your behalf even if
you become incapacitated
§ Terminates at death of principal
§ Florida Power of Attorney Act, effective Oct 1,
2011
§ Must be very specific regarding powers
granted
§ Properly signed, witnessed, notarized
§ Short or standard internet forms often
ineffective/lack adequate scope

Health Care Surrogate/
Health Care Power of Attorney
§ Special Durable Power of Attorney giving
the agent the power to make healthrelated decisions
§ Even if principal becomes incapacitated
§ Typically used in addition to living will and, if
so, must be exercised consistently with living
will
§ Should include authority to act as personal
representative under Health Insurance
Portability and Accountability Act of 1996
(HIPAA)

Living Will
§ Legal document that
specifies wishes about future
medical treatment
§ Directive to medical
professionals
Ø Does not appoint an
agent
§ If incapacitated and:
Ø Have terminal condition,
or
Ø Have an end-stage
condition, or
Ø Am in a persistent
vegetative state

Preneed Guardian
Designation
§ Designate the person(s) you think is
best suited to serve as your guardian
if at some later date you become
incapacitated and you are in need
of a guardian
§ Statutory presumption in favor of your
designee unless disqualified or not in
your best interests

Why Should You Plan?
1. You want your health care wishes honored, and you
want to choose who will carry out your wishes when you
can’t.
2. You want to choose who will handle your financial
affairs when you can’t.
3. You want your money to be used for your quality of life
and quality of care – not a gift to a nursing home.
4. You want to decide what happens to your assets, who
gets them and when.
5. You want to make things easy for your family.

In sum, what did
we talk about?
Ø What is Guardianship
Ø Pros and Cons of
Guardianship
Ø Situations where Guardianship
might be unavoidable
Ø Ways to avoid Guardianship
by using trusts and advance
directives

Questions?

SERVING YOUR NEEDS SINCE 1991
Ø
Ø
Ø
Ø
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Ø

Let us help make your life
a little easier.

Estate Planning
Dementia/Alzheimer’s Planning
Trust Administration
Probate
Elder Law
Guardianship
Medicaid Planning
Veterans Benefits
Special Needs
Asset Protection

321-729-0087
www.ElderLawCenterBrevard.com

